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,,\.N ACT

Adding a new 
- l ' i t l t :  

- i3 of-t . l re Pohnpei Clode relat ive tc, Dotnestic Issues and
inserting a ne\v ,Chapt,,:r 1 tirerein relating to Llromestic Violence; amending 5!l
PC 4- l 0l of the Pol,npei Code to provide consistency thereu,ith; ,and fbr: ottrer
pulpC,SeS.

BE IT EN;\(] ]  E]) I} \ '  THE I 'C)HNPEI LEGISLATURE:

isection 1. 
'I'he 

l,r'ohnpei Cl,cde is her:eb)' amended by adding a rle\r/
'f it le 53 ancl ins,:rtitts, a new rShapter I therein to read as follows:

..TITLE 53

DON4IESTIC ]tSSUES,

T]HAPTER T

DOM[]IST.IC VIOI,ENCE

{;' I -1 l) I . f'ublic po!!qy. 
'Ihe go\/ernment of the r;tate of Pohnpei

ri:<lo1{p1i7,3s that families fbrrl the core of our existence as a

p*r:ple, and thelr selve as the foundat.ion of the structures of our

o,r)nlnLlnirlies. l\cceptance of family values and recognition cl1'

1hr.: c,blligations ,cf firmil)' nrernbers to hclnor and respect each

othe;: la'y, ;irt the very'heart of clur Constitution arrd rvithin the:

're r! Soul of'our treulitions. It is therr:fore declared to be tfre

pr:bl.c policy o1'the state of Pohnpei to preserv'e and promol.e

ltarrlroni,cus relatiorrshLips it-i dontestic affairs an,J to prevent the

pe rp,rlrerr:iorr of acts o{.violence within the families of Pohnpei

Stattr. Irr support ol ttris public polic,y this chapler has been

enacte:d and shall tr,: k.nou'n ancl may be cited as the "l)onleslic

\ /  iolenc,e Act of 2017" .

S l-10,1. )l)g,fi11itiorD. As used in this chapter:

(.I ) "Atte:mptt" has the same meaning as ttrat terrn is

urtil i,rerd by the r:ourts under'fit le 61 of the Codc, as amenrJercjl,

(:,1) "[]odily, i injurl"' ]ras the salne meaning as tlhat util ized

Lr\ tlrer crlrrrts under Title 61 of'the Clode, as amended;
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in lrrr l  "  sl^La.l l  include "krodi ly harm" as that term is ut i l ized by'

tl i,:r c(rurts under Title 6l of thre Code, as amended.

(3 t "Discipline" means training that corrects, molds. or

pert-er.:tl,; rnental I 'acu1ties and/or moral character. For purposes

o1'thi : ;  c lrapter, d. iscipl ine shal l  be t .hat which is acceptable [or

fhnLil,., di:;r.:ipline pu.rposes within the customs and traditions of

I)olrn;re:i Stiate anLd irr accordance w'ith Arlicle 5 of the Pohnpei

Clrinst,iluti.on,

(r+) ' 'Diversion" rneans tlie.iudicial process by vrhich a

per'sorr is cliverted fi'r:m the criminal prroceedings and refbrred

lirr arr c:dur::ation an<l treatrnent prograrm directed specifically t,;r

the:u'iolemt conduct of the del'enclant.

(5;) "Family rtr  houselrold members" include:

(a) ,Adults or nrinors r,vho are current or fbrmer'

Sl.)crLIS,ei:i:

(b) ,Adults or minors rvho live together or rvho have

livt,:d togcther within the past year;

(c) ,Adults or minors'uvho are relatecl by blood or

acli: 'p1ion:

(d) rPersons who have a child in corLmon; and

(e) :Minor children of a person in a relationship

desicribed in Parragraplrs (a) through (d) above.

(ti; "Serior,rs prsychological injury" means

psrl ct:ological or emotional damage tlhat requires protractecl

ps;1cl:,olorr,ical tr,eatment or is characterized by e>ltretne

2'. of 27
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blh.a'u'ior;rl chanpSes c)r severe physicall symptorns.

(7 i, "Domestic violence'" means any ot-fense listecl in

(- lurpter '5,0f Tit le 61 of this Code, captioned "O]fensr:s Againstr

tfir: Pi.rrrsoll" or Chaprl.er 7 o{"t'itle 61 c,f this Code, caplionecl
' '(Jll-er:Lr;es Against thre Family", committed by a llerson agairrst

a lirnri[ ', or lious,:hold membe'r as clefined by this section, orthe

orrcurre'nc,e o1'an offi:n:;e of'orre or more of the fcrllowing acts

trr a persrlrn against er fiunily or household rnember as dellne<l

tr; t.his section, but does not include cliscipline as, described tr;

l iLrbsc,ctir:lrr (..1) of this sectiotr or acts of self-defense or defensc

o1 r,r t trers:,

( a.) Psycliological iabuse o1'a family' ,cr househol,C

me .n l le , r .

(b) Harassment of a family' or household member;

(c.) Intirn.idation o1-a farnily or househ,old rnember:

( d) Stalking of a farnily or household member;

( e) Restriction of m<-rvement or confinement by' force

o1'r,r fl lrrril l., ' or household men-rber; and

(0 Deprivation of economic benefits of a rspouse.

(8) "Flarassrn€rnt" means the systematic and/or continued

rLnu,,anl"ecl and annol,ing actions of a person, including thre,ats

anrlclernands upott a. ftunih or hottse]hold membr:r.

r,9) ' ' lrrtirnidation" means the act of a perscln to make

iinotfrer perrson f'earful or to pul. into fbar. Generally, proof oi

aLrtLral ,f 'ear is rro'[ required in r:rder to establish intirnidation. It

'-\ 
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n.li l ' \ / k)e irrl i :rr:ed ft 'om conduct, rvords. or circumstances

r0ilr:iortably calculaterl t 'c produce t-ear

( 10) "Police, of-ficer" means a lavy enforcemr:nt officer

vvithirr thc: Departnrent of Public Safety, or of any lssnl

. iLr l isdict iorr of the state of Pohnpei,  which local jur isdict ion is

a.r:tinpr rrn<Ji:r a valid lalv enforcement agreenrent with the stat.e

ot'l)o.:rrrpei lbr thLe errforcement of state laws.

( l l ) "Proser;uting attornev" as u:;ed in this chapter meansi

tfit: Alhlmtl1'GeneraI of Pohnpei and those persons ernployed

tlr Lhc: ,\tt"orney rGeneral's Office specificaliy des;ignated b1'the

l\.1torrtc v (:ieneral.

(1:2) "Psycholog5ical abuse" means, for purposes of thirs

che,ptr:r, a course) of r:onduct on the parl of one member of th,e

lanril'/ ,or housetrolcl toward another nnember of the family 'rr

hotLseholii tliat can r:ndanger the menrtal and phyr;ical health ancl

eff:icir:ncY of'the other person to such an extent as t<l rencler

cc'rrtirruarLt.:e of the 1'amily or household relation intolerable.

( 1.3) '"Restriction of movernent or confinofil,3rt by force,'

rneilns the act of'a p,erson who knowingly or intentiorrally:

(a.) C,cnf ines anothLer person rvithout the other

pcrsort s c( lnsent; o1'

(b) Removes another person, by fraudl, enticernent,

l.lor"i:e. rlr threat o1'f<lrce, fi'om one place to anoth,er.

(. 4) "StalkiLng" means ttre act of'a person r.vho

i.nt;:nlionially and repeatedly lollows or harasses anclther pers;ort

4  o f27
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and u'hr;  makes a credible threat,  ei ther expressed or impl ied,

with thc int.ent 1s, place that person in reasonable f-ear o1'dezrth

c,r:' sielous bodily ha.rm.

(l jt i "Victim" fileans an]/ natural person against rvhom ar

crirne, iis def'rnecl unL<iel the larvs o1''Pohnpei, has been

coruTrilterj or att,empted to be comrnitted.

(16) "Witness" mc:ans any naturerl person:

(,u) Having l:nowledge of the existenc,: or

n,orre>:is;tence of f-acts relating to any crime; or

(il Whose declaral.ion under oath is received clr ha:;

treen recei,,,ed as eviidence fbr any purpose; or

(,:) Who tras repofl.ed any crime to anl/ police

ot ' t ;ce r ;  or

(r1,) Who hasr been served v',ith a subpoena iLssuecl

unrrier ther aul.hority c'f the PofLnpei Supreme Courrt; or

(,:) Who rvould be believeri by any reasonable pr-'rsrrrn

to t:re an lrr,Ji'vidural <lescribed irr Parag;raphs (a) tfrrough (d),

urb,[]\, '(.,. i nr: lusive,

{i I -l Cr3. lltqugg.ic_,4iolence olfqlq$.

(1 t ,,!r.ny olTens;e listed in Chapter -5 of Title 61 of this

Clorie, capl,ioned "Offenses Against ttre Person" and any offense

lisrt,:d in Chapter 7 of l ' it le 61 of the Code, captioned "Offenses

r{rlqilirrst th,: Iramily" committed by a lperson against a family clr

horrsehohJ member ers definecl by $ 1-102 of this r:hapter of thre:

L l:rrje shall be de,eme:d to be an act of domestic violence and

5; of 27
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sfr i l l l  t re sulr ject  to:

tia) Thie s'p'ecial provisions'pertaining to enfbrcentenr,

proser.:ution, sentenc:ing, suspension and probation;

tlb) ThLe sp'ecial provisions pertaining to judicial

pro)er:lures and protective orders;

rir::) TfLe entitlemernt pror,' isions for victim's and

vvitrre,.;s' ri1;;hts and prir, ' i leges: and

(r:l) The eligibilit l ' provisions fbr def-errdant

il,i,; ':rs;ion:;, educatiorr programs ancl counseling set forth in r-his;

c ltii pt,,: r,

(.2 | IrLr addition to the clorrestic rriolence ofl'er-rsers refer-r,;d

to rn !iLrbsrectior-r ( 1) of lhis ser:tion, any person who

inl.r:r-rtionill ly', knrlwingly, or rr:cklessl'y cornmits an acl of

clornestic violence, s;pecilically listed in Paragraphs (a) throull[r

(1')  o1'{) l -  t  i )2(8) of ' t t r is chapte'r  of ' the Code, is gr-r i l t1, of a

rniir:rde:nreruror ofllens;r: of dornestic violence and upon convir;tion

th,:r'eof sh.a.ll be imprisoned {or not more than one year, or lined

nc)t rnore than $10011, or both such finLe and imprisonment.

(l ) rr\ny pe:rson who intentionally, knowingly, or

rccl<lt.:ssl\, commLits three or nlore acts; of'domestic violence

tundier this; section, inrclusive c'f '-I ' it le 61, Chapter 5 and 
'Iit le r1i | .

Clhlpter 7',rffenses r,:ferred to in Subr;ection (1) of this sectiorr

anL(l oflenses reft:rred to in Subsection (2) of this section, rvith,irr

s;c\,er, ),eirrr"s of tlLe fir:st conviction under this secl.ion rnust, [port

cor.rviction there,cf, b'e hnprisoned tbr the third or subr;equent

6  o f 2 7
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crl'ftrns,e,, and may'als,r be fine<J for that off-ense.

{ l- 104 Prxvers an(! duties of_pp-Uge_jrfficers.

( 1., f a police otlicer haLs re:asonable cause to be:lieve ttrart

? prrrSC)r has commirtecl a crime involving domestic v:iolence,

tlre police rrl cer sha,ll arrest the person.

(2 t  I1 'a pol ice of l lcer receives cornplaints of domestir :

virllence fi 'om tu,o ol'rrrore op,posing persons, the ofli:er shall

e,'u'alu,ile oa.ch complaint separately to determine who was the:

prrirnarv ilg,gressor. If the of-ficer determines that one persolt

r,i ' ir,, tlte prrimarl' ag€lr:essor, the officer need not arest the othet'

tr)L'rso11 bel.ieved to hLave committed domestic -u'iolience but the:

pc,l.ci., rlfl i,;er shill l <Jocument to the best of his or her abilit.r ther

e:'l ' idenc:e concerning the actions of each participant in the

inc: idcrnt .

(3 ) In detemrining whetiher a person is the primary

zrs,lrressor, the officer shall consider:

(ra,l Prior cotnplaints of dornestic violernce,

(b) The relatir, 'e se'verity'o1'the injuries inflicted orr

eac h pc'rson;

(c) The likelil iood o1'luture injury to each person;

(d) W'hetliel one of the persons actecl in se.[f-def,--rrse

of r.lel'ense of the others:

( . ) The use or threatened use of a u'eapon; and

(f) The use or thre,atened use of physical force.

( 4 ) , '1\ ltolir:e o flficer shall not:

'/ of 2l
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(,,r) Threalen, suggest, or otherwise indicate the

prossitrXc arrest o1'all parties to discourage requestis for

ilrtc:rventi,cn by Frolir:e of-liccr:; by any party; or

(lo) Base the decision to arrest or not to anest or-r:

(i) '.[he specit' ic consent or requerst of the

v icr : i r rL ;  or '

(i i) 'the 
olficer's perception of the will ingness

of.a victirn of oruvilness to the domestic violence to testify or

o[her.,l ' ise participate, in a judicial pro,;eeding.

(5 t Irr addition to any other report required, a police

off.,ce r wh,t does not make an arrest after investigating a

c:o1-''ttr' ', 'nt oI dornestic violence or whLo arrests two or more

persons lbr a crirne involving dornestic violence must subrrrit ir

u rilte:n repor-t setting; forth the grouncls for not arresting or f'c,r

errr'ilst ing both pa.rtie:;.

f) I 1Cr5 ,f ulhoriq1ff'olpe11lliger to seize weapons. For a

crirne in,,  olving domestic violence, a pol ice ot l- tcer:

(1 t l i,hall, inciclerrt to an arest, seize all weapons that art:

allt 'gcd tr:r .have been invoh'ecl or threratened to be used in ttre

c( ) r  rnr i : ;s ion of  a  c t ' i tne.

(21 l'4ay seize, ? we&pon that is in the plain view of'thre

oll '1ce'r or'\vas discovered pursuant to consensual search, as

necessaln' fcrr thr: protection c,1'the offlcer or other persons.

l; I - l0(i. t!lh;rrge corlsiderations.

{ ll I In deterrminirrg whether any felony charge filed

ti of 27
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prur';ulurt l.<.:, this chapter should be reduced to a misderneanor,

tfir: court sihall consider the fbllowing factors, among others;:

(a) The e><tent or s,;riousness of the victim's injuries;

(b) The defendant's historli of violence agerinst the

siinre 'u'ictim whe:ther charged or uncharged;

(,:) The use of a gun or other weapon by the detbndant;

(r1,) The ck:f-endant's prior criminal history;

(,:) The l,ictim's attitude and conduct regarding lhe

in , ;  idq lp l t

(t) T'he ir:rvolvement of alcohol or other controlled

s;utr,stlrnce , and the clefendant's historl,' of substance atluse as

reflected irr the ilefendant's criminal history and other sources;

erncl

(:g.) The cl,:fendant's histony of and arnenabilitv to

cr :un: ;e l ing: .

(2 ) I I the c]oull., after hearing, finds substarrtial evidence

thatr, a r, ict"im suffered serious bodily injury, no felony chargle

lLle d lurder:'this srection shall be reduced to a misrjemeanor

unlesr; thc courl flnds that due to unusual circumstances il

rr:cluctir)n r)1:the charge is manit-estly in the interest oI'justice.

(-i ) 
'l[-he 

fa,;t that an alleged crirninal act in'volve:d

<Jornesl ic: r ; iolence ar; def ined in $1-102 of this chapter of ' the

(l r:rrJe slhall not preclrrde the prosecuting attorney from chargiLrrg

anrl prose)cuting the defendant for any other violationrs of'law.

ii I -'10'/ ll.ai'!q4l_p1ivileges irUpplpable. Notwithstanding an1,

9t of 27
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olltr":r provision of larru, the fbllowirrg evidentiary privileges do

not aprply in any crirninal proceeding in rvhich a s;pousie or othcr

f a.rli l., or household member is the vir;tim of an a,lleged crirne

in,r,,r,rlr ' inpi domestic 'violence prerpetrated by the other spouse:

( 1) '1'he priv'i lege not to testil 'y against one's spc,use; and

(,2) '1he 
privi lege fbr confldential  mari tal  communicar: ion.

{ 1- 108 tlpbAlpn-guspension q!_=spntence.

( l ', Ir:t etny r38se in whicfr a persc,n is convicted of violatiner,

this c)rapter and prob'ation is gyanted, the court shLall require

prarlicrpation in a.n ecluc:ation and treatment program i1'one

shou[,:l he ar,'ailable.

(2 | Subjecit to the provisions of Subsection (3) of tl i is

soirt.ion, if ia person l-ras previouslv been convicte<J of ur violzrtion

ot'this chiryter within seven years of the date of the conviction,

ftrr the vio.lation o1'lhis chapter that is presently trefore the ccrr-rr1.

for serutencing, it. shall be a cc,ndition of any prob,ation or

sr.rspentlerl sentence .for the cc,nvictiorr then befcrre the cour1. thrat

he lr she bre punishr:d by imprisontnent fbr not lerss than terr

cla.,'s, anci that he, or r;he participates in an education arrd

trcatnrernt program, fbr no less than one year, anclthat he or she

s;uc ce ssr lirl 11, corrplctes said e dr-rcation and treatment program.

as r.ler,;ignat.e<l by the cour1, if one shor"rld be available.

I-[,r'w(:./er', r3Xo€pt as provided in $1-103(3) of this chapter of tfre

L'r:de. lfre ,;oult: upon a showing of good cause, rnav flnd that

the: rniriinrum imprisonment. ,cr the participation in anL educal.ion

It.0 r>f 27
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an<ltreatrlent program, or both the miniurum irnprisonment alld

prartic:ipal-icn in iln eCucation and treatment proglram, as recluired

by this st-tirsectiotr, shall not tre impos;ed and malr grant

prrobi.rtLon or the suspension ol'the inr.position of a sentence:.

| 3 ) l lf a persorL has previously been convicled of trvo or

ri 'rofe r iolittions of this chaptr:r lvithin seven years of the diitrl ol'

thtl c,rnv'i.ction for tlre violation of this chapter tfLat is presentl'y

beltbr:"e the court for sentencing, it shall be a conrJition of'an1'

llrr:batiotr or suspended sente:nce fbr the conviction of the

'',,iolartion presenLtly lleibre thr: courl fbr sentencing that he ,lr s;he

be prrrrishod by imprisonmenLt for not less than 30 da'ys and that

he ot' she pa.r-ticipates in an education and treatment pr,rgram fbr

rrc, lesr; than one )/eilr, and that he or she successfully cornpletes

rsaid etlu,;ittion and treatment prograln, as desigrrated by the

rtour!, if 'one shoul<J be available. However, except as pr:ovidr:d

irr  5\ 1- 103(3) of this chapter , t f ' the Code, the court,  upon a

shor',rirts,tl 'good ca.use, may find that the minimum

irrLprisronrnent, or tkre parlicipation in an education and

Lroalrlent program, or both the rninirnum impris;onment atld'

lurticiLltal.ion in an education and treatment prograln. as recl:irecl

b', ' t lrirs subsection, shall not be imposed and ma.y grant

prot:,at[iorr or thr: sltspension o1'the irnposition of a sentence.

ti l-109 lhalgiuyli orders: e{!g!blspetitioners: IgliC

( I ) A persorr who is or has been a victim of a crime

ir:rvc:,1',,in!:; domt:stic violence: may file a petition in thLe couft lbr

1 1  o f 2 1
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a pr'otectiv,.: order ap5ainst a 1-a;mily or lhousehold rnernber. 1r

parcnl,, ltua.rdian, or other representative appointed by the oourI

uncler tlris :,iection lnery file a F,etition lbr a protecl.ive order orr

bchal.i 'of i l nrinor'. l-.he courl may appoint a guardianad litent

c'r" :jrtt()nrey' to replrcsernt the tni.nor.

(:2) li/hen a petition for a protective order is filed, the

court ;trall schedule a hearing and provide at least 5 dray's'

nLr)tice: t,o the resprondent of thc he,arin{l and of the respondent's;

rir5l't 1.o appear and be heard, either in person or bry an attonrer'.

(3'r t"roceerJings lbr a protective order shall be conducted

in t;utr1r,:rr,r rand sfrall not be open to the public.

(,1.t Il 'the court flnds by a preponderance ol. eviclence thert

thr: restrronr:lent has crlmmittedL a crime involving domestic

virl.ence against the petitioner', regardless of w'hether the

rer;1lort<lenl. appeilrs a;t the hearing, lher coutl rnay orcler an)'

rel ief er i , ,er i iable under Subsection (5) of this sect ion. The

prclvisir,rns o1. a protective order issue<J under this section are

e:ffcctir e fi:r one year unless earlier dissolved by court order.

(5 ) /!r protecti 'n'e ,crder under this section may:

(rl,l Prohibit the res;pondent from threatenirLg to

cc,n-u-rril" or committing domestic violence;

(b) Prohibit the res;pondent from teiephonihg, e-

rnariI ing1. te:xting, con.tacting. or otherrvise cotnmunicating

dir:ct l l ' or indirectl 'y with the petitionLer;

(c) Rr3rrlovo and exclude the respondent from th,e

12 <>f 27
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residence cif the petitioner; PF|.OVIDITD that if 'the ownershipr o1-

thc residence is the nespondenLt's, the petitioner shalI tre allo',^,,c:d

entr',v'- ic\ [la]:her b,:longitrgs;

(,C) Direct the respondent to stay away from the

reside:nce, school, or place of ernployment of the petitioner or

a.n\ sl:)ecified plarce frequenterJ by' the petitioner or anl/

cl r--s i gr rer te d h,:useho [,J rnember;

(,:) Prohitrit the respondent fiom entering a propellccl

vefr icle in the possession o1'or occr-rpied by the pr:t i t ioner;

(D Prohitr i t  the respondent from using or prossessir-ru

n {;6r:ll! !! 'e&poll if the court lhncls the respondent was in the

erct nerl 1lo:;:,;ession o1'or used a \\/eapon during the corr.mission

o l' tlo rn esr:i c violrencer;

(g) Direct the resp,cndent to surrender any firearm

ou,ned or possessed by the respondent if the court finds that tfre:

rr:slronrlent was in the actual possession of or used a firearrn

durin;:, thr: commission of the dornestic violence;

(h) Requi:st a police office,r to accomllany the'

petitir:ner to the petitioner's residence to ensure tthat the petil.ione:r:

(i) S;afely obt.ains possession of the petitioner's

r":sid,:nce , vehicle, (lr personerl items; and

(i i )  Is able to safelv rerr love a vehicle or

l:r0rsc,nlrl iterns f'rom the petitiOner's residence;

(i) Award temporary custody of a minor child to thc

'pret.itioner and r-nL&y Eu'range ttrr visltation with a minor chitd i1'

1 3  o f 2 7
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tht-' safe:tr of'the chi[J and the petition.er can be protected;

U) Give the peti t ic lner posrsession and use of 'a

'u',;hicle arrd other essential pensonal items, regardless o1'

c''i,vr re :i;hitrl o1' the iterns,,

(,tr) Prohitrit the resporrdent from consuming

c r:n trol[ l ecl substarnceis;

(l) Requi:re the respondent to pay support ibr the

pr;'tit ioner'or a minor child in the care of the petitioner if therr; is

a,rr increpen:dent legal obligation of the respondent to support tl.re

peti t ionel or chi ld;

(rn.l Require the respondent to reimburse the

pel itir.rrrer r:r othr:r person for expenses associated with the

clol'nestic r' ' iolence. including nredical expenses, couns;eling,

shelte,r, an,:l repair or replacen:rent of damaged properly;

(rr.l Require the respondent to pay costs an<l fees

in,;un'ed b'v the petitiorrer in b,ringing the action under this chapter;

(,t.) Onden the respotrdent,, at the respondent's

cxperse, t<l parlicipate in a prograrn for the rehatril ital.ion of'

perpelrrators of dorne:stic violence uncler this chapter; rand

(p) Order other rel ief-the court determ.ines necessarv

to prcilcct tthe pertitio,ner or any lirmily or household member.

((t) If the cour'l issues a protective order under this

s;ecl icn, i . t .  rshal l :

(a) M.ake reasonab'le eflbrts to ensure that the order

i:; rLrnctersl.ciod by the petitione,r and b), the respondent, if

',14 r>f 2l
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t ) f r l : ie l l t . t ,  { i l ld

(b) Have t"he: order clelivered to the appropriate local

larrr errlorcr:rlent agency for expedite<J service of process.

(7 I lt c:ourl may not denv a petition fbr a protective orcler

urtcler this sectiorn solely because of a lapse of time between arr

aLr:t of'dorn,:stic viole'nce and the fi1ing of the petition.

lil- I l0 [1:< Irarle arlls"4qgqncyprol.ective orders.

( I ) r1\ person ',.rrho is a v'ictim of a crirne involving

clornestic r,' iolence may file a petition under $1-1t19 of'this

c:hlr.ptr:r oIthe Code and request an ex parte protectiver order. 1,f

the cciurt finds ttrat the petition establishes probarble crause thi,rt a

crirne invcr, lv ing dorrLest ic violence ha.s occumed, i t  is necessarl

to prcrtcct the petitioner from violence, and if the petit.ioner hars

cerriflerl to ilre court in w'riting the effbrts, if any, that have beerr

marJe trr prrorride no[ice to the responclent, the court shall ex

pirrl '[e ancl r,vithout notice to the respondent issue a protective

orc.er An ex pa;rte protectir,'e order Inay grant the protection

provi,Jerd bry Q 1- t09 of this ch,apter of'the Code. An e x pafl,e

pr'<itei:tive order expires 20 da1,s alter it is issued unless

dissolvecl rlarlier by the court at the request of either the

lrctitioner rrr the respondent and after notice and, if requestrlcl, tr

lrcrlrinpi. lIa cour-t i issues an ex patle protective order, the cout1.

l;hrall hrn',: the order deli"'erecl to the erppropriate local lalv

enl'brccnrernt agenc;r fbr expedited service of process.

t.2) .,\ court may not deny'a petition fbr an ex pafte

1 5  o f 2 7
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F):rote(l.ive' ,lrder fi lecl under Subsection (1) of this section soleJl,'

Lr:causc o1''a lapse of'time betrveen onL &ct of domestic violenct:

ancj t tre t i t ingl of the peti t ion.

(3.t' lt, police o1ficer, on behalf of and with the consent o1''a

vir:1irrr r:f 'a crime involving domestic violence, trray requesl errr

€rtnrr[]i€flcy'protectiizo order fiorn a ju,Cicial officer. -fhe 
recluest

rnir'/ tre nrarde orally ,rr in writing based upon the swom statement

o1'tr. police officer, and in persot-t or b,y telephone. If the cotrt

tlnr.is plobable cause to belier,'e that tfre I' ictim is in immediate

clarrgr:r  ol '<Jomestic violence trased on an al legation o1'the recent

cr)r 'nl l r '  'c 'on of a cr irne involving domestic violence, the court

s,ha11 c>l parte issue ian elrer{lenc}'protective order. IrL ern

enrerllencl, prote,ctive order, the court may grant the protect:iorr

provided b,y $1-109 of this chapter of ' the Code. An emergt:nc1'

prote,,:ti.ve order exprires 72 hours after it is issued unl,:ss

dis:;olved t,:arlier by r:he coutl at the re:quest of the petitioner:.

(4) ,,lt police offlcer wh,c ,obtains an elnergency protective

ori :er uncier SubsectiorL (3) o1'this sect ion shal l :

( a.) Place the provisions of'an oral order in writing ,cn

a ftrrr: provided by the couft and file the written order with the

ir;r;r:ing cor,rn by the end of the judicial day alter it was issued:

(b) Provi<Je a cop)/ of the order to the peti t .Loner; and

(c) Serve a cop)'of t.he orcler on the respondent.

ii n I I l, .\,1odifir:atigrn of prots1:lit1g lrders.

( i ) Either the petitioner or tfre respondent may request

16  o f  27
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r:rroiil ication of a protective order. If a request is made for

t :rLoi i I icat ion of:

(,r) An e>l parte protsclir. order under $ I - I 10('l ) ol'

tfLis clrapt.e.r of the C.lode, the court sha.ll schedule a hearing,cn

tfrrt:e da'y':i ' notice or orr shorter noticer as the couft may

p)r'(l icli l)e; the court shall hear and rule on the request in an

e :<peditior.rri; manr:rer; or

(lb) A protective order alier notice and hearing uncle r

{ l-109 ot'this chLapter of the Code, the court shall schedule a

fL,:i1r1t',* wit"hin 2l) dilys after the date the request is made, excepr

tfriir: i1' the court finds, thrat the request is meritless on it.s face, the

court rnal' rJeny the request witirout fi-rrlher hearing.

(2 t I1. a request for a modification is made under: this

scctiorr ancl the rr3sponclent raises an issue not raised by the

tr,:tit ionel", the court rnay allorv the petitioner additional time tr.r

rclsl)o r](r.

(l t, Il: the court modifies a protective order under this

scct.icn. it r,;hall issue a modified order and sliall:

(ir) Make reasonable efl'br1s to ensure that the order

is; r..nclerrstood by the: petitioner and by the respondent, if prcsenl

eLt the hearing; and

(l:) Havethe order deiir, 'ered to the appropriate locerl

la'ur enl'trrcement age,ncy for expediter1 service of'process.

{i I - I 1 2 fipecifiqglJlo!99lt/e1rrt1ers.

( 1 t I f a respon,Cent in a protective order issuecl under this

l'7 ctt 27
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c lia lrtr:l' i :i irrohibitecl fiorn c ornmun i cating rv ith tl-re petition er,,

e;<ciur.le,cl fi: 'orn the resiclence <ii 'the petitioner, or,ordered to stay'

ar, \ / i : r) '  I ' roin the pr:t i t ioner as provided in $1-109 and $rl-1i0 of '

tlnis clrapter of the C.ode, an in,r,itation by the petitioner to

c<lnrnrunicrate, enLter the residence oru,ehicle, or have other

prrohibilecl contact w'ith the petitioner does not waive <lr nullif\,

anv pr'<l'u'i lsion in a protective order.

(2.r h courtl may trot grant protective orders' against the

Fr,-'t 't ionet'trnd the resrpondent in the same action under this

c ha pt, :r .

( l I In addition to other required information contained in

a plotecti 'v,: order, the order nrust include in bold face type tfre:

follor,virng ritatements irr both Pohnpeian and English:

(.) "\/iolation of this clrder may be a rnisdemeanor.

prLrr.rislrtuble by upr to one year of incarceration or a fine of not

rn(lre tharr $1,001J, or both such f ine and imprisonment.";

1ll,) "lf you are ordr:red to trave no contact witfr the:

petitioner r:r to stay away fi 'om the petitioner's residence,

vekricle, or other place designaterd by the court, arr invitation b'y

thc pc,t.itioner to hav'e tl-re prohibited contact or to be presenl i:rl

or cnl.er thr;: resiclence, vehicle,, or other place does not in arLy

1a,';1'7 isrialidate or nril l i[y the order."

(4) r4t protr:ctive order issued under this chrapter is in

acJlclitior.r to and rrot in place of any other civil or rlriminal re,mcd).

{} l- I I :}. !} ote!!.ve grders of other states. IRESIIRVI:D]

I t 8 o f 2 7
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(i l- I 14 jyorrns lbr petitions eLnd orders: fees.

( I ) l'he fonns for petiti,cns for protective ordersr under

ttrL:; cluupter shalll be as prescribed in the rules of procedr-rre

is;r;tre<l b1, the Polfrnp'ei Supreme Cour1. pursuant to 4 PC 2- lOjl ot'

th,;  Co<le.

(2t Fiil ing [ee:; may not be charged in any arction seekinEr

orLly thi :  rel ief provided in this chapter.

ti l- l 15, Llqtificritiolr of law e$trrcement agencies. When a

c,oLrft issue,s or ar;cepts for fi l ing a protective order under this

chi:,ptr:r. ,it: shall s;end a copy o1'the or<ier to the appropriate local

la''r ertlorcentenl ageinc)'. Each la'uv enfbrcelxent agency shalll

csti,iblish procedures to inforrrr police ofllcers of proterctive

orcler:;, Pcr,lice office'rs shall urse even/ reasonable means to

e:nf,rr;e a protecl.ir, 'e order issued or fi led under this chapter.

(i I -1 1(t. llrltler matte:rs pertaining to protective orders.

(1 ) 
' l 'he Depanlment of Public Safety shall maintain a

ccrr.nplete a.nd syrsternatic record of all protective order:s wit.r

rospect tcr rlomestic ' 'riolence incidents, including orders wlr.ich

har e ::rtlt'yr3l been served and proofs of service ini effect. l'his

s;hi:l l le used to iinform police, offlcers respondin;g to domes;tic

violence r:' irl ls of'the existencc, terms, and eltective dates of

pt'c'te ;t i 'n'i: orders in r:fJ'ect.

(U -l[-he 
terms and conditions of'the protect:ive orders

r,:rrrain enlbrceable., notwithstandirrg the acts of the parties. errrd

may'l;er clrrarrged only by orde'r o1'the coufi.

,19 <>f 27
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(3 ) I Ipon reclur:st, ths Depaftment of Publi<; Safety sha.[

SCr- ' /e  the cour t  orders spec i f ied in  {1-109 and $ l -110 of  th is

c:hapt;r olf lhe Code upon the party to be restrained atthe scen,l

oi'a domestic violerrr:e incident or at any tirne the par1.y is in

c l . lS Io r , l ) , .

li I --l I 7 \1'lqlation o;fl a protecilve c'pgr1 order.

( I ]r tlt.ny know'ing, violation of a protective r;our-t order'

iss ; r ier1 urd3r  the aut t ror i ty  o f  i i l -109 or  $ l -1  l0  o I th is  chapter

o{'the (lorJ,: shalll be a rnisdemeanor punishable b,y

irn;rriscnrnent for not nrore than one )/ear or by a fine of not

more tllarr $1,001J, or both suc;h fine and imprisonment.

(2 t Irr the er,'ent c'f a conviction for a violation of

!iLrtrsect:iorr ( l) of this section r.vhich results in bodilv iniury, tLre

clef i:n,Janl shall be inrprisonecl fbr at least 48 hours.

(3 ) Irr the event of a conviction for a violation under

Sir.rtrsection (2) of this section. occuring within one year of a

()o1'11, i^1ion of ei ther iSubsection ( l)  or Subsection (2) of this

s;r:cl:icrn,, committed against thr3 Same rzictim, the defendant s;hali

be imprisoned tor nc'  less than -10 days.

(4) \)Vhen a police officer has probable cause to believr:

that. a perrs,i)n has violated arr order of the courl specified in

liul:rsi',ctiorr ( 1) of this section and verifies the existence of th,;

order, the police officer shall arrest thLe person.

(5) rlrn adrnission by tlir: clefendlant that he or she had

|i1"11rwle'clg;c, of the courl order shall be admissible in court

il.tJ c>t 27
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rrr.rt 'wit[ 'rstirrrding the,:orpus clel tcti rule.

li I -l l8 {)iv_ersi,rn t{g,ibilit:r. Excepr as otherwise provided in

thi:; st:ction and notr.rzithstanding any other provislion of iall. ancl

Lrp,(rn thie dr:lennination of the jrldge, this section shall appllr

ri henr:r'er ia case is before the courl upon an accusatory pleadir:rg

tirr any crirninal act iLde:ntifiedi in $l-103 of this chaptr:r of the

C o,Je ar3ainst. a faniily or hous;ehold member as defined in f; I -

I  l l : l (6,) o1'this chapter of the Code.

(1 ) l 'he fblllowing persclrls are ineligible for the diverrsion

prO ce ss:

(ra,) A deft:ndant wlno has a felony convicti<ln lbr an,1'

ol' l ' ' ;:n:;e irr,,,olving violence within seven years prior to the

al[cgi::d cornmission of the charged olfense;

(b) A defi:ndant wlho has been diverled pursuant t,r)

ttris; sectiorr rvithin live years prior to the alleged commissiorr r-rl '

the charge,J offense;

(c ) A defr:ndant who l-ras been sentenced fttr a

''ric lar:ion of ,t 1 - I 03 of this chapter of the Code within one vear

lrrior to tht: alleg;ed c:ornmission of thr: charged offense; or

(d) A defrandant lvhose current charge, involves

scriolts bo,Cily irrjury', or sexual assault, unless the cour-t hnds

tl:rat clue to unusrJal circurnstances dir,'ersion of tkre criminal

l:,r'0ceerlinigs is manifestly in the interest ofjustice.

ri,2',1 
'1. 

he fact that a del'endant is not made ineligible by

lSir.rbs,::crtion (1) o,f this section does not automatically entitle i 'r

|21 of  27
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I clc'f i:ndant. r.o the dil 'ersion process.

2 (3 ) 1'he prosecuting attorney shall determine whether thg-

3 clef i :n, lanl is inel igible for div 'ersion by reason of any ol ' the

4 firr;lors set forth in Sub;sectionL (l) of this section. If the

5 prclsectitor flnds that the person is eligible, and the prosecutor:

6 u,il i aqree: to divr:rsion, the prosecutor shall notify the

7 cleii:njant..

t (0, I f the prrosecutor finds that the defendant is ineligible,

9 or i{'tftc prosecutlor vvill not agree to cliversion although the

10 clef i . 'ndant. is not exc, lucied bv reirson of Subsection (1) of ' this

I I se,.:l. ic,n titrl prosr3cutor shall n.otily the def-endant.

12 15; ) zr\ny del'en<Jant wl-ro is not specifically inelip;ible lbn

13 th,; div'crsi,lr-r procesri pursuant to Subsection (1) of this secr.iorr

14 rnir',, zrpptr'y to the colu1, by noticed motion for an order granting

15 cliversirrn, l-he prrosecr.rting attorney rnay oppose this

16 erp l r l i i :a t ior t .

17 {) l- 1 19, llt lv_ersiqn foearing.

18 ( I ) lJpon notic:ed motion, the court shall hold a heari:r5r

19 zrncl. r:,fter r::onsideration of any and all information the court

20 belleves tc, be relevant to its clecision, the court shall tletermine

2I il'' t ire d,eli:ndant consents to further proceedings under: this

22 siec[ic)n and rvai'u'es h,is or her right to a speedy tnLal, and if the

23 derf enclant shoul<J be diverted fiorn the criminal prroceeclings and

24 rr-:1,.:n'erj l'b,r on education and treatrnent program directed

25 !;peci :x 'r ' l 'y to thLe r,' iolent con,duct of the defenda.nt, i1'one is

)LZ r>f 2l



l -. 8. No. _8 6 - Lt,i
L . D . I
1,, .D.2

I

a
J

4

6

l

8

9

l 0

l t

1 2

1 3

1 A
l ' t

1 5

l 6

t 7

1 8

l 9

20

2 l

22
/ \ a
/ )

' )A
- T

25

ar,',:ri l i ible. f 'he cour1, in determining the defendant's r:l igibili it 'r,

l i:r dir,'ers,i,rn, shall consider the nature and extent of the injur;i

inl' l icled Llllon the viotim, any prior inLcidents of'clontestic

rziolerrc,e b'y the defe.ndant, and an1' factors whicfr would

adlr ersc]r' inf.' luence the: likelihood of successful r:onrpletion o1'

the c1ir,':rsion procesri. If the courl does not deem the delendrlnt

a pers,orr '*,ho wclulcl be benefited by diversion, or if the

dsf endirrrt does not consent to participate, the criminal

proceerlirrils shal.l continue as in any other case. If the court

orcrers a clc:f'endant to be di'u'erted, the court shall mak,: inqr"rir)

into thc llnancial condition ol the defendant and uporL a hnding

thiLt" tlte clefendant is able in 'whole or parl to pay the e:xpense r:r1''

s;uc,h i:ounseling the courl may order hirn or her to pal/ for zrll ,l>r

parl  crI 'such expense. Nothing in this subsection shal lprohitr i t

the plaoerlrent o1'a defendant in anothLer appropriate counselinq

[)l 'ograrn ji ' ' the court determines that there is no a.vailable

edu ctrtion ilnd tr(3atment prograni.

(21 tltt suclh tinre that the defenclant's case is dir,,efied, an1,

beriI b,or.rcl r:rr undertaking, or cleposit in lieu thereof, on hle b.y' or

on behall'o1'him or her shall be e:xonr:rated, and the court shill i l

entiJr aut clrder so din,:cl.ing.

(3 ) 
')l 'he 

period dr"rring which further crimirral proceeclinl{s

agrrinst a person may be diverlecl pursuant to thisi section shall

bc rc les:; than Croe 1rs;11, and no more than three years iI 'a

r.r.u:ldt.:nreanor is charge:d, and not less than one year, and n<r

:13 of 27
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lnr)r'e tlrLan 1.rr,,e yeanl if a f-elony is chalrged.

(1t l 'he courl s;hall set fbfih in rvriting or state on the

re,;orrl its reason for granting or denying diversion. The court's

clecision in such a miatter shall be fina.l and shall not constitute

eLn r lppcaiable order,

tr I -I20 I!einstageffLent of crirl irral proceedings: disrrjggrl. If it.

erpfrea"rs; to the prosecuting attl)rne)', the courl or the probation

ol'f ,ce r thart the divertee under this chapter is perfbrming

unLsatisl' 'actorily in the assigned program, or that the diivertee ir,

ncrt bc:nel iting from education and treatment progralnri, or thart he

or shc har'; been con'victed of any offense involving violenc,:,

aLfttcr not.ice to the diL';ertee, anLd upon motion by the prosecuti.rre

er1l"rlrLe,/ or on the court's own motion, the courl shall hold a

Lrearirrg, to deterrnine whether the criminal proceedings shor.rld hre

rsirrstalecl. lf the court finds by substrantial evidence that the

clivr:r'1ee is not perfcrrming satisltrctorily in the asrsigned progranr,

or that the divertee jis not be'nefiting firom diversion, or the courrt

flnr.ls that the dil 'ertee has bee'n convi,cted of a criirne as set,cr.rl

abovc, the crimitral case shall be referred back to the courl ltrr

rcsurriptir.rn of the cr:i.minal proceedinl3s. If the diLvertee has

pe rfornrerJ satisfactorily during the period of divr:rsion, at the

<:ncl of the periocl ol' 'diversion, the criminal charges shall be

disrnisset.[ upon mol.ion or applicationL of the deferndarLt.

{) 1 - l r: lt . l=tqq of rarrei;t record. .,\n1' records f-rled with the

Polrn,:le,i Departrnent of Public Safety and the Offrce of the
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rrrrltof]ley (ienerall shall set out the disposition of those cases

dir"erled pursuarLt to this chap,1s1. 'fhe 
divertee may indicate in

l'csl)onrie tr: any rques;tion concerning Jhis or her pnior crirninall

r'oc:rJr,:J that he or she u,as not arrested or diverted for r;uch

ol'l'enser. Ar. record prerlaining to an arrest resulting in rsuccerssful

cc,rnple:tion of the diversion process shall not, without the

diverlee':; consent, lbe used in any way which cor"rld result in the

derr i a [,lf' a n1, emLplc',7ment, bene f-rt, I i,:en se, or cer-tific ate.

l) I - 1t:2. ,{,!pissibilj ly of staternent or information. Any

til.ijr':enlcnt ()r any inlbrrnation procured from the itrrest recordl as

: ; : t  lb r th  i r r  d l -1121 o l  th is  chapterof  the Code,  wi th  respecr  to

the striecif i,r offense'with wl-rich the defendant is ,;harged, u'hiclr

ir,; nra,lc to any probertion offir:er or counselor dr-u:ing the prr:lcess

ot'r.le':ermi:ning tlhe def'endant"s eligibility fbr diversion or

:;uLrsecluent to the gr:ant"ing of cliversion, shall be inadrnissible.

li I ' 1 :13. tllqunseling and edu<idoniJld treatment programs;.

( n ) If a penson is ordere:cl to cornplete a counseling

prrlgram ,rr educ,ation and treatment program as it result o1'

being. in diversion, entering a de{brreci plea of guLilty to

rlornestic r,' iolence, c,r is adjudged guilty of domestic violerrce,

he ,cr sire shall be ordered to pay a fee to the Pohnpei Supremt:

( l 'orrt  l i r t '  : , ;uch servi, :e.

t:)-) 
' l 

he fee shall be set by order of the presiding jud61e of'

t.l:re Trial L)ii,ision ol'ttre Pohnpei Suprreme Courr[. The fee shiill

n,ol  e;(oeec.[  $10 per siession or per class.

25 < t f  27
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(3 ) 
-l 'he 

fet: sl iall be paid into a revolving fund of the

Polrnlle i 
' f 

r:easury hereby esta.blished and maintained apart frorrr

oth,:r firnrJr; of the Pohnpei Surpreme Courl. The Clerl< o1'the

I)olrni:teri Srupreme C.ourt shall be the certiflzing otfticer for the:

lirnd. -l 'he 
revol'uing fund sha.ll be expended by the pohnpei

!iu1:rre:nre clourt with,cut necessity of arppropriation to .hire, as

irrcl,:pendent contractors, licensed individual and family'

0olrn:;elors u,ho rshalI conduct eit]rer €foup sessions or

indivLdual sessio,ns for the perpetrators of domestic violence.

rzictr.ittts of domerstic violence clr child.ren who ha're witness,:cl

dor nesl i c, r, ' iolence.

$ I -1t:4. ' lrainingsltqti-gt. 'fo 
the extent that suf ficient moniiers

are br.tctgcrted or are otherwise available through special grants

or r.lottzltiorns and to the extent practicable, the Departrnent ttf '

I)ulll ir: iSaf i:ty shall lmplement a course or courses of iinstruction

lilr the treLining o1'pc'lice offic;ers in Pohnpei in tire handlinq,oll '

dotnesl ic r , iolence complaintsr and also shal l  develop guidel incs

lor law enl.orcement responser trr domestic violence. 'fhe 
cour:le

or oo,rrses ol. instruction and the guidelines shall stres;s

crLlor,Jsnlent of criminal laws in domestic violence situatio:ts;.

availi,rl: i l it 'v of civil reniedies ancl community resources, ard

prote;t ion o1' the vict ini ."

I iect ion i  ! ie:ct ion 4-l0l  c ' f  f i t le 59 ol ' the.Pohnpei Code is amende.d

to read as fbl l , lv,s:

" l,.,f - 1 0 f . i lypouses. Except zu; otherwise provided by Pohnpei

:1"6 of 27
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let',1', rteither hustrand nor wilt shall be cornpellecl to testifl,

a.1]ain,;[ the other in t.he trial oIern infcrrmation. comolaint.

c jta.tirin or: other criurinal proc;eeding.",

sectrion :i. l 'his aLct shall take effect Lrpon its approval b,y the:
(iovernor', or Lrl){)n irs [rr:coming lraw'without such approval; PRQVIDEI)

that  Sect ion l -109 t l r r t iugh Sect ion [ -117 of  Chapter  I  o f  T i t le  53 gf ' the

Pohnpei Cocler. as i 'rdclecl t.o the C,cde by this act, shall not take efl 'er:t unt;Ll

these s;ectionLs ol' 't lte Clode are amended to provide for an effective date lbr

said sectionrs; l?R.Cr\ ll)ED FtIR'tHl1R that ngt later than 30 days fbllgwinrl

the eff'ectivt: clat;: c:l 'thisr act the Governor r;hall establish a tasl< force to

rev'ieu'an<i sttrci', 't lter concept of util izing protective orders in rlhe context ol'

dornestic \/iol,:n(ie situar.ions in this state; F,Ii.OVIDED FLIRTIIER that the

task force shalI t;ut'rnit its recomnrendatiorrs to the Governor and the

l.egislature no late: tr.litur six months follou,irrg the effective derte o1'this act,

P,,\SSllD 1l\/ 
'l 

tr lF t)OI TNPEI l.IlclSLA'fLIRE ON THE 71'rr DA\. OF'

$?VFMB!R, :017

/,-----7' ,.;)
'(\r:r--'t:1,

, / ' - l
J__*_
Strreaker, Pohnpr:i I -c'gi.s lature

Attest:
atliver Clerl:

Approv ed' r')r| 4:;m;ffin:Z:
C'ri;:9,fl i;: 

- 
Pc'6i'e i----

i z,{r zlrT-

^ F ,  a  ^ -/ . i  o r : /

Date
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